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US. Customs Service 
(T.D. 76-192) 


Waiver of Countervailing Duties—Leather Handbags from Brazil 


Determination under Section 303(d), Tariff Act of 1930, as amended, to 
Waive Countervailing Duties 


DEPARTMENT OF THE TREASURY, 
Washington, D.C., July 7, 1976. 


TITLE 19—CUSTOMS DUTIES 
CuaptEer I—Unitep States Customs SERVICE 
PART 159 — LIQUIDATION OF DUTIES 


In T.D. 76-3, published in the Frpzrau Reeister of January 12, 
1976 (41 FR 1741), it was determined that bounties or grants within 
the meaning of section 303 of the Tariff Act of 1930 (19 U.S.C. 1303), 
as amended, are being paid or bestowed, directly or indirectly, upon 
the manufacture, production, or exportation of leather handbags from 
Brazil. 

Section 303(d) of the Tariff Act of 1930, as added by the Trade Act 
of 1974 (Pub. L. 93-618, January 3, 1975), authorizes the Secretary 
of the Treasury to waive the imposition of countervailing duties during 
the 4-year period beginning on the date of enactment of the Trade 
Act of 1974 if he determines that: 

(1) Adequate steps have been taken to reduce substantially or 
eliminate during such period the adverse effect of a bounty or grant 
which he has determined is being paid or bestowed with respect to any 
article or merchandise; 

(2) There is a reasonable prospect that, under section 102 of the 
Trade Act of 1974, successful trade agreements will be entered into 
with foreign countries or instrumentalities providing for the reduction 
or elimination of barriers to or other distortions of international 
trade; and 
1 
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(3) The imposition of the additional duty under this section with 
respect to such article or merchandise would be likely to seriously 
jeopardize the satisfactory completion of such negotiations. 

Based upon analysis of all the relevant factors and after consulta- 
tion with interested agencies, I have concluded that steps have been 
taken to reduce substantially the adverse effects of the bounties or 
grants. Specifically, the Government of Brazil has agreed to eliminate 
the general export incentive program applicable to handbags. This 
program consists of the granting on export of tax credits, equal to 
the state (ICM) and federal (IPI) value-added type taxes, over and 
above the normal rebate of those taxes. These credits can be used in 
limited circumstances to pay domestic tax liabilities. Therefore the 
countervailable bounty or grant is less than the nominal amount of 
the credit granted. On June 24, 1976, the Government of Brazil took 
the necessary measures to lower the ICM tax credits on leather 
handbags from 12 percent to 4 percent, ad valorem. The new rate will 
become effective on handbags exported on or after July 1, 1976. The 
Government of Brazil has agreed to eliminate the ICM tax credits 
on leather handbags by January 1, 1977. 

The IPI tax credits on leather handbags will be lowered from 12 
percent to 8 percent by January 1, 1977. These tax credits will be 
further reduced to 4 percent by July 1, 1977 and eliminated by 
December 31, 1977. 

Together the ICM and IPI tax credits account for virtually all of 
the bounty or grant determined to be paid or bestowed by the Govern- 
ment of Brazil on exports of leather handbags. 

After consulting with appropriate agencies, including the De- 
partment of State and the Office of Special Representative for Trade 
Negotiations, I have further concluded (1) that there is a reasonable 
prospect that, under section 102 of the Trade Act of 1974, successful 
trade agreements will be entered into with foreign countries or 
instrumentalities providing for the reduction or elimination of bar- 
riers to or other distortions of international trade; and (2) that the 
imposition of countervailing duties on leather handbags from Brazil 
would be likely to seriously jeopardize the satisfactory completion of 
such negotiations. 

Accordingly, pursuant to section 303(d) of the Tariff Act of 1930, 
as amended (19 U.S.C. 1303(d)), I hereby waive the imposition of 
countervailing duties as well as the suspension of liquidation ordered 
pursuant to T.D. 76-3 on leather handbags exported from Brazil on 
or after July 1, 1976. 

This determination may be revoked, in whole or in part, at any 
time and shall be revoked whenever the basis supporting such deter- 
mination no longer exists. Unless sooner revoked or made subject to 
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a resolution of disapproval adopted by either House of the Congress 
of the United States pursuant to section 303(e) of the Tariff Act of 
1930, as amended (19 U.S.C. 1303(e)), this waiver of countervailing 
duties will, in any event, by statute cease to have force and effect on 
January 4, 1979. 

On or after the date of publication in the Feperat Reaistsr of a 
notice revoking this determination in whole or in part, the day after 
the date of adoption by either House of Congress of a resolution 
disapproving this ‘‘Waiver of Countervailing Duties”, or January 4, 
1979, whichever occurs first, countervailing duties will be assessable 
on leather handbags from Brazil in accordance with T.D. 76-3. 

The table in section 159.47(f) of the Customs Regulations (19 
CFR 159.47(f)) is amended by inserting after the last entry for Brazil 
under the commodity heading “Leather Handbags” the number of 
this Treasury Decision in the column heading ‘“Treasury Decision”’, 
and the words “Imposition of countervailing duties waived” in the 
column headed “‘Action’”’. 

(R.S. 251, as amended, secs. 303, as amended, 624; 46 Stat. 687, 759, 88 Stat. 
2051, 2052; 19 U.S.C. 66, 1303, 1624). 

(APP-4-05) 
Wituiam E. Stmon, 
Secretary of the Treasury. 


[Published in the FepERAL Register July 13, 1976 (41 FR 28787)] 


(T.D. 76-193) 


Classification and Appraisement of Merchandise—Customs Regulations 
amended 


Section 152.24 of the Customs Regulations, pertaining to determination of the 
American selling price of certain footwear, amended 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuapter I—Unitep States Customs SERVICE 
PART 152 — CLASSIFICATION AND APPRAISEMENT OF MERCHANDISE 


On December 19, 1975, a notice of proposed rulemaking was 
published in the Fepmrat Register (40 FR 58859), which proposed 
to amend section 152.24 of the Customs Regulations (19 CFR 152.24) 
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to set forth procedures for determining the American selling price of 
footwear classifiable under item 700.60, Tariff Schedules of the United 
States (19 U.S.C. 1202). 

Section 152.24(a) of the Customs Regulations currently provides 
that the value of certain types of footwear provided for in item 700.60, 
Tariff Schedules of the United States, shall be determined on the basis 
of the American selling price of like or similar domestic footwear. The 
amendment proposed in the notice of December 19, 1975, provided 
that in order to ensure consideration of their merchandise in making a 
determination on the existence or nonexistence of an American selling 
price, domestic producers of such footwear should furnish the Area 
Director, New York Seaport Area, with catalogs, price lists, and, if 
requested by the Area Director, samples of their footwear to enable 
the Customs Service to make the most accurate determination possible 
on the applicability of an American selling price. As proposed, im- 
porters of footwear classifiable under item 700.60, Tariff Schedules of 
the United States, would be required to furnish Customs at the port 
of entry with a sample from the first commercial shipment of each 
make of such footwear. The samples would then be forwarded to the 
Area Director, New York Seaport Area, for a determination on the 
American selling price. 

The proposed amendment also provided that importers or domestic 
producers who disagreed with the Area Director’s determination re- 
garding the existence or nonexistence of an American selling price 
could request that the Area Director seek advice from Headquarters, 
United States Customs Service. 

Interested persons were given 30 days from the date of publication 
of the notice to submit relevant data, views, or arguments regarding 
the proposal. After consideration of all the comments received, the 
following changes were made in the proposed amendment: 

1. Section 152.24(c)(1) has been changed by substituting the word 
“shall” for the word “should”? wherever the latter word appears in 
that paragraph to make it clear that the submission of certain infor- 
mation (and, when requested, samples) by an interested domestic 
producer is mandatory. 

2. Section 152.24(c)(3) has been changed to provide that the Area 
Director may notify the representative(s) of the importer and domestic 
producer(s), rather than the importer or producer itself, where ap- 
propriate, in order to expedite the conclusion of the American selling 
price inquiry. 

3. Section 152.24(c)(4) has been changed to extend the period for 
examination of samples by importers and domestic producers (or their 
representatives) from 15 to 30 days. 
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4. Section 152.24(c)(5) has been changed to provide for the noti- 
fication of either the importer or the domestic producer when the other 
requests that internal advice be sought from Headquarters, United 
States Customs Service. 

Accordingly, the amendment to section 152.24 of the Customs 
Regulations (19 CFR 152.24), modified to include these changes and 
other changes of a clerical nature, is adopted as set forth below. 

Effective date. This amendment shall become effective 30 days after 
publication in the Fepmrat Reeister. (095906) 


(ADM-9-03) 


LronaRp LEHMAN, 
Acting Commissioner of Customs. 


Approved July 7, 1976, 
Davip R. Macpona.p, 
Assistant Secretary of the Treasury. 


[Published in the FeprrRAL Reaister July 13, 1976 (41 FR 28786)] 
PART 152 — CLASSIFICATION AND APPRAISEMENT OF MERCHANDISE 


Section 152.24 is amended by adding a new paragraph (c) to read 
as follows: 


* * ea * * 


(c) Determination of American selling price of footwear classifiable 
under item 700.60, Tariff Schedules of the United States. 

(1) Submission of samples, catalogs, and price lists by domestic 
producers. In order to ensure consideration of their merchandise in 
making a determination regarding the existence or nonexistence of 
an American selling price, domestic producers of footwear of the same 
class or kind as that classifiable under item 700.60, Tariff Schedules 
of the United States (19 U.S.C. 1202), shall furnish the Area 
Director, New York Seaport Area, with all catalogs and price 
lists covering such footwear. If any catalogs or price lists furnished 
to the Area Director have been revised or amended, such revisions 
or amendments shall be forwarded promptly to the Area Director, 
New York Seaport Area. At the request of the Area Director 
New York Seaport Area, domestic producers shall furnish samples 
of footwear of the same class or kind as that provided for in item 
700.60. Accompanying the catalogs and price lists shall be a certi- 
fication by the domestic producer, in substantially the following 
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form, verifying that the footwear products covered are freely offered 
for sale for domestic consumption at the prices shown: 


CERTIFICATION 


I hereby certify that the enclosed information on production 
and price of footwear truly and accurately represents a presently 
produced article, freely offered for sale for domestic consumption 
to all purchasers at -________- (place where the greatest number 
of individual sales takes place), in the ordinary course of trade, 
in the usual wholesale quantities, without restrictions as to the 


disposition, use, or resale price of the merchandise by the 
purchasers. 


I further certify that I will submit information regarding any 
change in the status of this product as it occurs. 


The Area Director may, at his discretion, request the Regional 
Director (Investigations) to verify by investigation all representa- 
tions made in regard to any samples, catalogs, and price lists 
submitted. 

(2) Submission of samples by importers. Importers of footwear 
classifiable under item 700.60, Tariff Schedules of the United 
States, shall furnish the appropriate Customs officer at the port 
of entry with a sample from the first commercial shipment of each 
model or style of such footwear imported into the United States. 
The samples will then be forwarded to the Area Director, New 
York Seaport Area, for determination of the American selling price. 

(3) Notification of Area Director’s determination. When the 
Area Director, New York Seaport Area, has determined the 
American selling price applicable to a particular sample, or has 
determined that the footwear is not like or similar to a domestic 
product and therefore not subject to appraisement on the basis 
of American selling price, he shall notify the importer and domestic 
producers of the same class or kind of footwear, or their repre- 
sentatives, of this determination. He shall not provide information 
with respect to the manufacturer, importer, or price of the imported 
product. 

(4) Examination of samples. Within 30 days of notification 
of the Area Director’s determination in regard to the applicability 
of an American selling price, the importer and domestic producers 
(or their representatives) shall have an opportunity to examine 
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representative samples of the footwear submitted by the importer 
and domestic producers which were considered by the Area Director 
in making his determination. 

(5) Request by importer or domestic producers that the Area 
Director seek internal advice. The importer or domestic producers 
may, if they disagree with the Area Director’s determination 
regarding the applicability of an American selling price, request 
that the Area Director seek internal advice from Headquarters, 
United States Customs Service, in accordance with the procedures 
set forth in section 177.11 of this chapter, provided the request 
by the importer or the domestic producers is received within 30 
days of notification of the Area Director’s determination. When 
one party in interest (either the importer or the domestic producers) 
seeks internal advice from Headquarters, Customs shall notify 
the other party in interest of that action. 

(Sec. 336, 46 Stat. 701, as amended, 77A Stat. 332, as amended (19 U.S.C. 


1202 (Schedule 7, Part 1A, headnote 3(b), Tariff Schedules of the United 
States), 1336)) 


(R.8. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624)) 


(T.D. 76-194) 
Bonds 


Approval of consolidated aircraft bond (air carrier blanket bond) 
Customs Form 7605 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., July 12, 1976. 


The following consolidated aircraft bond has been approved as 
shown below: 


Date Term Date of Filed with area 
Name of principal and surety Commences Approval director of 
Customs; amount 





Iberia Lineas Aereas De Espana d/b/a Iberia Airlines | July 1,1976 | June 28,1976 | New York Sea- 
of Spain, 97-77 Queens Blvd., Rego Park, NY; port; $100,000 
Aetna Casualty & Surety Co. 


The foregoing principal has not been designated as a carrier of 
bonded merchandise. 


(BON-3-01) 





LronarD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 
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(T.D. 76-195) 


Foreign currencies—Daily rates for countries not on quarterly list 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, Philippines 
peso, Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMs, 
Washington, D.C., June 25, 1976. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates in U.S. dollars for the dates and foreign currencies shown below. 
These rates of exchange are published for the information and use of 
Customs officers and others concerned pursuant to Part 159, Subpart 
C, Customs Regulations (19 CFR 159, Subpart C). 


Hong Kong dollar: 


Vue 21, Tere. - oe See $0. 2022 

June 22, 1976__.. res . 2023 

June 28, 1076. 2 A ee eee Be ater . 2023 

dune 24,4076. 5 ee ee eae . 2023 

June 25; 1976.22: 2 Se eee . 2020 
Tran rial: 

June. 21-25, 1070 ee ee oe ee a $0. 0143 
Philippines peso: 

Stn: 21; WSFSEYS MO, SET BO Oe $0. 1325 

OURS 22, TOG SYN. i ee eae owe . 1325 


Pune 28, 116... vuske cu os upon mee eee re. . 1325 


JUNG 26, VOTO. noc csdcceuideweusiaore ees . 1825 

dune 25,1916... oi eee . 1310 
Singapore dollar: 

wane 21, 1076. ec sk eee $0. 4044 

June FA. WGI. «po sce ca cannves ee eeees . 4043 

June 23; 10716... 2.6 a dae ye wants ye «0 . 4044 


duie 24 1976... ec ae eee . 4043 
SUNG DO, FOO ca cores crests . 4045 
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Thailand baht (tical): 
dine 21-25, 1076.2. os Bowe ee a Te $0. 0490 
(LIQ-3) 


Joun B. O’Loveatin, 
| Director, 
Duty Assessment Division. 


(T.D. 76-196) 
Foreign currencies—Certification of Rates 


Rates of exchange certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., June 25, 1976. 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied the following rates of exchange which varied by 5 per centum or 
more from the quarterly rate published in Treasury Decision 76-121 
for the following country. Therefore, as to entries covering merchan- 
dise exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United States, 
conversion shall be at the following daily rates: 


Treland pound: 


SPOUT OR ae AD ct ks wo cena Gb $1. 7739 
BOS SR: RSIS te That renee 1. 7720 
UIA Ca TOs te ek ee ee gee ae 1. 7725 
SURG DOr Pei neae cece swe an se See La 1.7715 
NR Ns RN ts A kr a we 1. 7721 
Portugal escudo: 
VOUS Bip eel Ococub ide. Sesto. i oA i $0. 0321 
PUN Bey TOT og eo EGE chk nk. wean e 0. 0320 
Si Re oO ee ne we 0. 0320 
I SE a ea Eee Cannas wanp ie 0. 0316 
RUNNER as eae od aa oni ne cares 0. 0318 
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Sri Lanka rupee: 


June 21-2b, 1976 ee See ee $0. 1150 
United Kingdom pound: 

uitie Bl; TOTO eS. ee age ee ae $1. 7739 

JUNG Ze, TOO. 2. sees oe ee ee a 1. 7720 

Fula PGS ec ee 1. 7725 

Sua 24, VQ a naa ra 1. 7715 

dune 25, 1976... ons cee eek eee ee Livtied 
(LIQ-3) 


Joun B..O’Lovau.in, 
Director, 
Duty Assessment Division. 


(T,D..76-197) 
Manmade Fiber Textiles—Restriction on Entry 


Restriction on entry of manmade fiber textile products manufactured or produced 
in the Republic of China 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C:, July 13, 1976. 


There is published below the directive of May 25, 1976, received by 
the Commissioner of Customs from the Chairman, Committee for the 
Implementation of Textile Agreements, concerning export visa require- 
ment for manmade fiber textile products in category 224 manufactured 
or produced in the Republic of China. This directive further amends, 
but does not cancel, that Committee’s directive of September 27, 1972 
(T.D, 72-295). 

This directive was published in the Feprrat Reatster on May 28, 
1976 (41 FR 21855), by the Committee. 


(QUO-2-1) 
Joun B. O’Loveutin, 


Director, 
Duty Assessment Division. 
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Unitep Srates DEPARTMENT OF COMMERCE 

The, Assistant Secretary for Domestic and 
International Business 

Washington, D.C. 20230 


CoMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


May 25, 1976. 


ComMISSIONER OF CusToMs 
Department of the Treasury 
Washington, D.C. 20229 


Dear Mr. CommissionER: 


This directive further amends, but does not cancel, the directive of 
September 1972 issued to you by the Chairman of the Committee for 
the Implementation of Textile Agreements which established an 
export visa requirement for entry into the United States for consump- 
tion and withdrawal from warehouse for consumption of cotton, wool 
and man-made fiber textile products produced or manufactured in 
the Republic of China. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, pursuant to 
the Bilateral Cotton, Wool and Man-Made Fiber Textile Agreement of 
May 21, 1975, as amended, between the Governments of the United 
States and the Republic of China, and in accordance with the pro- 
visions of Executive Order 11651 of March 3, 1972, you are directed to 
require that, effective on July 30, 1976, visas accompanying man-made 
fiber textile products in Category 224 should specify one of the sub- 
category classifications indicated below. Shipments in Category 224 
which have been exported from the Republic of China before July 30, 
1976 shall not be denied entry, provided they are otherwise visaed in 
accordance with previously established procedures. 


(1) Category 224 - Suits (T.S.U.S.A. Nos. 380.0420 and 380.8143) 


(2) Category 224 - Coats (T.S.U.S.A. Nos. 380.0402 and 
380.8103) 

(3) Category 224 - Other (all remaining T.S.U.S.A. numbers in 
Category 224) 


The actions taken with respect to the Government of the Republic 
of China and with respect to imports of cotton, wool and man-made 
fiber textile products from the Republic of China have been determined 
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by the Committee for the Implementation of Textile Agreements to 
involve foreign affairs functions of the United States. Therefore, the 
directions to the Commissioner of Customs, being necessary to the 
implementation of such actions, fall within the foreign affairs exception 
to the rule-making provisions of 5 U.S.C. 553. This letter will be pub- 
lished in the Frprrat Reaister. 


Sincerely, 


ALAN POLANSKY, 
Chairman, Committee for the Implementation 
of Textile Agreements, and 
Deputy Assistant Secretary for 
Resources and Trade Assistance 
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(T.D. 76-198) 
Availability of Information—Customs Regulations amended 


Sections 103.10(d) and 103.11 of the Customs Regulations, pertaining to access to 
certain information contained in vessel manifests, amended 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CusTOMs, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuapter I—UNnI1tTep States Customs SERVICE 
PART 108 — AVAILABILITY OF INFORMATION 


On April 21, 1976, a notice of proposed rulemaking was published 
in the FepERaL Reatster (41 FR 16659) which proposed to amend 
sections 103.10(d) and 103.11 of the Customs Regulations (19 CFR 
103.10(d), 103.11) to permit the public to have greater access to 
specified information contained in vessel manifests. The notice also 
proposed to permit the press to copy the names of shippers from out- 
ward vessel manifests unless the shippers request that their names be 
withheld from disclosure. 

Section 103.11(a) of the Customs Regulations currently permits 
accredited representatives of the press to examine and publish specific 
items of information contained in vessel manifests and summary 
statistical reports of imports and exports. The names of shippers 
appearing on outward vessel manifests are not currently available for 
disclosure. 

Section 103.11(c) of the Customs Regulations currently permits 
accredited representatives of certain trade associations to obtain 
information from vessel manifests which relates to merchandise of the 
kind or class in which the association has an interest. However, as- 
sociations are not permitted to examine vessel manifests. Section 
103.11(c) also excludes attorneys, agents, or customhouse brokers 
acting on behalf of individual importers from the access granted 
associations. Under section 103.10(d) of the Customs Regulations, 
however, certain individuals or their representatives are permitted 
to examine particular vessel manifests in which they have a proper 
and legal interest as principal or agent. 
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The proposed amendments were the result of efforts by the United 
States Customs Service to reconcile possible inconsistencies existing 
between the provisions of the Customs Regulations and the amend- 
ments made to 5 U.S.C. 552 in 1967 by Public Law 90-23 (popularly 
known as the Freedom of Information Act). These efforts included the 
solicitation of comments from the public through the publication of 
an advance notice of proposed rulemaking in the FeprRAL REGIsTER 
on November 4, 1975 (40 FR 51201). The comments received in 
response to that advance notice, the statutory requirements, and the 
interests of both the public and the Customs Service were considered 
in preparing the proposed amendments. 

Under the proposed amendments, members of the press would be 
permitted to copy and publish the names of shippers from the out- 
ward vessel manifests they are presently permitted to examine 
pursuant to section 103.11(a) of the Customs Regulations. However, 
the proposed amendments would not permit the disclosure of the 
name of any shipper who had previously requested in writing that 
his name not be disclosed. Importers and consignees presently are 
permitted under section 103.11(d) to make a similar request that 
their names be withheld from disclosure. In addition, the general 
public (including associations) would be permitted to obtain from 
vessel manifests the same information made available to the press, 
but would not be permitted to examine the manifests. However, 
importers and exporters or their duly authorized brokers, attorneys, 
or agents would continue to be permitted to examine manifests in 
which they have a proper and legal interest as principal or agent. 

Interested persons were given 30 days from the date of publication 
of the notice of proposed rulemaking to submit relevant data, views, 
or arguments regarding the proposal. A substantial number of com- 
ments were received and were overwhelmingly in favor of the amend- 
ments as proposed. After consideration of all the comments received, 
it was determined that no changes in the proposed amendments 
were required. 

Accordingly, sections 103.10(d) and 103.11 of the Customs Regula- 
tions (19 CFR 103.10(d), 103.11) are amended as set forth below. 
(The amendment originally proposed to the third and fourth sentences 
of paragraph (d) of section 103.10 is now set forth as an amendment 
to section 103.10(d)(2), in accordance with the recent restructuring 
of section 103.10(d) by T.D. 76-165 (41 FR 22936)). 
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Effectie date. These amendments shall become effective 30 days 
after publication in the Federal Register. (095964) 
(ADM-9-03) 
Vernon D. Acres, 
Commissioner of Customs. 


Approved July 12, 1976, 
Davin R. Macponatp, 
Assistant Secretary of the Treasury. 


[Published in the FepERAL Reaister July 19, 1976 (41 FR 29666)} 
PART 103 — AVAILABILITY OF INFORMATION 


Paragraph (d)(2) of section 103.10 is amended to read as follows: 


§ 103.10 Classes of Customs documents exempt from disclosure. 


* * * & x 
(d) *, * 

(1) *** 

(2) Information contained in vessel manifests and summary 
statistical reports of importations and exportations may be dis- 
closed to the extent permitted by section 103.11. 

* * * * * 


The title to section 103.11 is amended to read as follows: 


§ 103.11 Information on vessel manifests and summary sta- 
tistical reports. 


Paragraph (a)(1) of section 103.11 is amended by inserting after 
the words ‘‘name of vessel,’”’ in the first sentence thereof the words 
“names of shipper,’’. 

Paragraph (a)(2) of section 103.11 is amended by substituting the 
word “consignees” for the words “shippers and consignees’’. 

Paragraph (c) of section 103.11 is amended to read as follows: 


(c) Disclosure to the public. Members of the public shall be per- 
mitted to obtain information from, but not examine, vessel mani- 
fests, subject to the rules set forth in paragraphs (a) and (b) of this 
section. However, importers and exporters or their duly authorized 
brokers, attorneys, or agents may be permitted to examine manifests 
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with respect to any consignment of goods in which they have a 
proper and legal interest as principal or agent, but shall not be 
permitted to make any general examination of manifests or make 
any copies or notations from them except with reference to the 
particular importation or exportation in which they have a proper 
and legal interest. 


Paragraph (d)(1) of section 103.11 is amended to read as follows: 


(d) Suspension of disclosure. 

(1) Except as provided in section 103.14, upon written applica- 
tion of a shipper, consignee, or importer, access to the name.of such 
shipper, consignee, or importer, on a manifest will thereafter be 
refused. 

* * * * * 


(R.S. 251, as amended, sec. 624, 46 Stat. 759, sec. 501, 65 Stat. 290, as amended 
(5 U.S.C. 552, 19 U.S.C. 66, 1624)) 








Decisions of the United States 
Court of Customs and 
Patent Appeals 








ERRATUM 


In Customs Bulletin, Vol. 10, No. 25, dated June 23, 1976, in 
C.A.D. 1170 on page 22 in the “CAPTION OF OPINION” 
should read: 


Barnes, Richardson & Colburn, J. Bradley Colburn, E. Thomas 
Honey, Rufus E. Jarman, Jr. and David O. Elliott, attorneys of 
record, for appellant. 
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Customs Decision 





(C.D. 4663) 
R. W. Suita & Co., Inc. v. UnttEp StTatTEs 


On Plaintiff's Motion and Defendant's 
Cross-Motion for Summary Judgment 


Court Nos. 71-10—01250 and 71-10-01251 
on spring clothespins 


Port of Houston 
[Defendant’s cross-motion granted.] 
(Dated June 28, 1976) 


Barnes, Richardson & Colburn (Edward F. Christopher of counsel) for the 
plaintiff. 

Rex E. Lee, Assistant Attorney General (Carol A. Calhoun, trial attorney), 
for the defendant. 


Matetz, Judge: The above actions, which are before the court on 
cross-motions for summary judgment, are hereby ordered consolidated 
pursuant to rule 10.3(a) inasmuch as they involve the same plaintiff- 
importer, the same merchandise and the same issues of law. 

The merchandise in question consists of spring clothespins assessed 
with duty at 20 cents per gross under paragraph 412 of the Tariff 
Act of 1930, pursuant to Presidential Proclamation No. 3211. 

Entry 2686-H, the subject of Court No. 71-10—01250, which we 
shall consider first, was liquidated on November 22, 1961 by the col- 
lector of customs at Houston, Texas. Prior thereto, on October 18, 
1961, Presidential Proclamation No. 3211 was declared void in 
Falcon Sales Company et al. v. United States, 47 Cust. Ct. 129, C.D. 
2292, appeal dismissed, 49 CCPA 139 (1962). 

On May 10, 1963, plaintiff filed a protest against the liquidation, 
requesting a “‘re-liquidation” of the entry and citing therein the deci- 
sions of this court in Falcon and in C. 0. Mason, Inc. v. United States, 
49 Cust. Ct. 89, C.D. 2364 (1962) ' which held that a liquidation based 
upon an unconstitutional statute is void; that a void liquidation does 


1 Affirmed, United States v. C. O. Mason, Inc., 51 CCPA 107, C.A.D. 844 (1964). The protest therein, which 
was filed from one to three years after the liquidation of the involved entries, was dismissed by the court for 
prematurity. 
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not start the running of the 60-day period prescribed in section 514 
of the Tariff Act of 1930, for the filing of protests; that any protest 
filed thereon is premature; and that it is the collector's duty to liqui- 
date the entry in accordance with the law.” 

Plaintiff’s. protest was reviewed and denied on June 17, 1963 by 
the collector on the ground that the “protest was not received. within 
the [60-day] statutory period.” Pursuant to the statutory procedures 
then in effect,® the protest and official papers were forwarded to this 
court and assigned protest No. 63/12071. 

In 1968, our appellate court, applying the rationale of its decision 
in United States v. C. O. Mason, Inc., supra (note 1, supra), held that 
a liquidation based on a void Presidential proclamation (specifically 
Presidential Proclamation 3211) is void; that a void liquidation does 
not start the running of the 60-day period of limitatiuns. of section 
514, supra; that, consequently, a protest filed respecting the 
“liquidated” entry is premature; and that it is the duty of the collector 
to make a valid liquidation of the entry pursuant to law. United 
States v. Cajo Trading, Inc., 55 CCPA 61, C.A.D. 934. (1968), cert. 
den., 393 U.S. 827 (1968). 

Following the Cajo decision, the Commissioner of Customs, on 
May 9, 1969, published T.D. 69-117 (3 Cust. Bull. 362) which stated 
as follows: 


In the case of United States v. Cajo Trading, Ine., the United 
States Court of Customs and Patent Appeals held, in a decision 
dated February 15, 1968, published as C.A.D. 934, that a liquida- 





2 Section 514 (19 U.S.C, 1514) then in effect provided, in pertinent part, that— 

Except as provided in subdivision (b) of section 1516 of this title . . . all decisions.of the collector, 
including the legality of all orders and findings entering into the same, as to the rate and amount of duties 
chargeable, and as to all exactions of whatever character (within the jurisdiction of the Secretary of the 
Treasury), . . . under any provision of the customs laws, and his liquidation or reliquiddtion of any 
entry, . . . shall, upon the expiration of sixty days after the date of such liquidation, reliquidation, deci- 
sion, . . . be final and conclusive upon all persons (including the United States and any officer thereof), 
unless the importer, consignee, or agent of the person paying such charge or exaction; ,.. . shall, within 
sixty days after, but not before such liquidation, reliquidation, decision, . . . as the case may be, as well 
as in cases of merchandise entered in bond as for consumption, file a protest in writing with the collector 
setting forth distinctly and specifically, and in respect to each entry, payment, claim, decision, . . . the 
reasons for the objection thereto. The reliquidation of an entry shall not open such entry so that a protest 
may be filed against the decision of the collector upon any question not involved in such reliquidation. 
Section 515 of the Tariff Act of 1930 (19 U.S.C. 1515) provided, in pertinent part, that— 

Upon the filing of such protest the collector shall within ninety days thereafter review his decision, 
and may modify the same in whole or in part and thereafter remit or refund any duties, charge, or 
exaction found to have been assessed or collected in excess, . . . . If the collector shall, upon such re- 
view, affirm his original decision, . . . and, in the case of merchandise entered for consumption, if all 
duties and charges shall be paid, then the collector shall forthwith transmit the entry and the accom- 
panying papers, and all the exhibits connected therewith, to the United States Customs Court for due 
assignment and determination, as provided by law. Such determination shall be final and conclusive 
upon all persons, and the papers tra..<. ‘tted shall be returned, with the decision and judgment order 
thereon, to the. collector, who shall take action accordingly, except in cases in which an appeal shall be 
filed in the United States Court of Customs and Patent Appeals within the time and in the manner 
provided by law. 
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tion made pursuant to a Presidential proclamation later declared 
invalid is void, and therefore fails to start running the 60-day 
period provided in section 514, Tariff Act of 1930, for the filing 
of protests. Certiorari was denied on October 14, 1968. 

ince the Supreme Court has denied certiorari in this case 
and since the Govertiaaelit does not intend to further litigate 
the questions involved, requests by importers to apply this 
decision and to reliquidate entries, or to certify stipulations 
regarding entries under protest and pending before the United 
States Customs Court shall be honored only where, (1) the 
original liquidation was made under a Presidential proclamation 
held to be void in a final decision of the United States Customs 
Court and (2) where the official original entry records are avail- 
able to the District Director. 


Such reliquidation or certification of a stipulation shall not be 
accomplished based upon unofficial entry documents. 


During the period from 1963 to 1969, protest No. 63/12071 was 
subject to the following actions: suspended on March 19, 1964 under 
protest No. 61/11342; suspended on February 16, 1967 under Appeal 
No. 5263 (United States v. Cayo Trading, Inc., supra); continued 
(after removal from the suspension calendar) on March 11, 1969; 
continued and returned to Houston on June 6, 1969; and dismissed 
at the calendar call in Houston on November 10, 1969 for lack of 
prosecution upon the government’s motion, with appearance by 
plaintiff noted.* The order of dismissal was entered on September 3, 
1970. 

Plaintiff neither moved for rehearing therein nor took an appeal 
from the order of dismissal. 

By letter dated October 8, 1970, plaintiff requested the district 
director of customs at Houston to refund the duties collected on entry 
2686-H which was the subject of the above-dismissed protest. The 
request was denied on January 18, 1971 and protest No. 5301—1000114 
was filed on April 10, 1971 against the district director’s refusal to 
“‘reliquidate” the entry. The protest alleged that the proper rate of 
duty was 10 cents per gross and stated: 


The Pres. Proc. increasing the duty on such mershandise [sic] was 
void and any previous purported liquidation based thereon was 
likewise void for the reasons set forth in CAD 934. The entry 
should be “liquidated” under the direction [sic] in T.D. 69/117. 


4 The status of the protest and dispositions thereof are shown on the Calendar Card which was retained 
with protest No. 63/12071. 

Rule 5(b) of this court in effect during this period, provided that— 

Whenever it shall be made to appear to a division of this court or a judge before whom a cause, action, 
or proceeding is pending that the same is not being prosecuted with due diligence, the court may, either 
upon its own motion or upon the motion of any interested party, enter an order dismissing the said 
cause, action, or proceeding for lack of prosecution. 





=<. 
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The protest was denied on April 12, 1971 on the ground that “There 
is no basis for administrative relief & this office cannot reverse a 
decision of the U.S. Customs Court (previous protest dismissed, judg- 
ment of the court dtd 9-3-70.)” 

The summons in the case first being considered (Court No. 71- 
10-01250) was filed on October 4, 1971, and plaintiff’s motion herein 
for summary judgment was filed in November 1975. The motion 
alleges that the liquidation in question is void and that the protest 
must be dismissed as premature; however, the motion is accompanied 
by a proposed order sustaining the protest and ordering the district 
director to liquidate the entry pursuant to T.D. 69-117. 

In support of its motion, plaintiff cites the Falcon Sales and Cajo 
Trading cases as authority for the proposition that this court ‘had 
no jurisdiction over the original protest [No. 63/12071] and could 
not lawfully dismiss for lack of prosecution.” Therefore, plaintiff 
asserts, its “rights were never lawfully at issue’ and “the basis for 
the instant cause of action did not arise until the District Director . . . 
refused to liquidate or ‘reliquidate’ the entry in question on 
January 18, 1971.” 

Defendant contends on its cross-motion for summary judgment 
that the dismissal of protest No. 63/12071 was a final adjudication 
on the merits and that the doctrine of res judicata is a bar to the 
instant action. The defendant also asserts that the C. O. Mason and 
Cajo Trading holdings are inapplicable herein but, even if deemed 
applicable, should not be followed. Finally, it argues that plaintiff’s 
claim should be barred under the doctrine of laches. 

Although framed in different terms by the parties, the pivotal 
issue herein is whether the judgment of this court dismissing protest 
No. 63/12071 for lack of prosecution is open to collateral attack on 
the ground that the court lacked jurisdiction in that action. 

As noted, the claimed jurisdictional defect asserted by plaintiff is 
based on the holding in Cajo Trading that the court lacks jurisdiction 
over a protest filed against a liquidation that is void because it was 
made pursuant to an invalid Presidential proclamation and that the 
protest must be dismissed for prematurity inasmuch as the time for 
its filing had not commenced to run. 

We find that under the circumstances here outlined it is too late to 
raise the question of jurisdiction. 

Under the doctrine of res judicata a judgment entered in an action 
is conclusive as to all matters that were or might have been litigated 
or adjudged therein. Partmar Corporation v. Paramount Pictures 
Theatres Oorp., 347 U.S. 89 (1954) ; Commissioner v. Sunnen, 333 U.S. 
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591 (1948); Chicot County Drainage District v. Baxter State Bank, 308 
U.S. 371 (1940); Cromwell v. County of Sac, 94 U.S. 351 (1876). 

Thus, res judicata serves as a bar to relitigation of the same matters 
in a subsequent action between the same parties. 

In this connection res judicata applies to suits involving a question 
as to jurisdiction over the subject matter where that identical issue 
was raised and decided in a prior action. Stoll v. Gottlieb, 305 U.S. 165 
(1938), rehearing denied, 305 U.S. 675 (1938).5 Skillern’s Executors v. 
May’s Executors, 10 U.S. (6 Cranch) 266 (1810). 

Res judicata has also been applied where the question of jurisdic- 
tion could have been raised in the prior proceeding, but the party 
who might have raised it failed to do so. Thus, in Chicot County 
Drainage District v. Baxter State Bank, supra, Mr. Chief Justice 
Hughes declared (308 U.S. at 376): 


... The argument is pressed that the District Court was 
sitting as a court of bankruptcy, with the limited jurisdiction 
conferred by statute, and that, as the statute was later declared 
to be invalid, the District Court was without jurisdiction to 
entertain the proceeding and hence its decree is open to collateral 
attack. We think the argument untenable. The lower federal 
courts are all courts of limited jurisdiction, that is, with only the 
jurisdiction which Congress has prescribed. But none the less 
they are courts with authority, when parties are brought before 
them in accordance with the requirements of due process, to 
determine whether cr not they have jurisdiction to entertain the 
cause and for this purpose to construe and apply the statute 
under which they are asked to act. Their determinations of such 


questions, while open to direct review, may not be assailed 
collaterally. 


* * * * * * * 


5In Stoll, Mr. Justice Reed stated (305 U.S. at 171, footnotes omitted): 

. . . Every court in rendering a judgment, tacitly, if not expressly, determines its jurisdiction over the 
parties and the subject matter. An erroneous affirmative conclusion as to the jurisdiction does not in any 
proper sense enlarge the jurisdiction of the court until passed upon by the court of last resort, and even 
then the jurisdiction becomes enlarged only from the necessity of having a judicial determination of the 
jurisdiction over the subject matter. When an erroneous judgment, whether from the court of first 
instance or from the court of final resort, is pleaded in another court or another jurisdiction the question 
is whether the former judgment is res judicata. After a federal court has decided the question of the 
jurisdiction over the parties as a contested issue, the court in which the plea of res judicata is made has 
not the power to inquire again into that jurisdictional fact. We see no reason why a court, in the absence 
of an allegation of fraud in obtaining the judgment, should examine again the question whether the court 
making the earlier determination on an actual contest over jurisdiction between the parties, did have 
jurisdiction of the subject matter of the litigation. In this case the order upon the petition to vacate 
the confirmation settled the contest over jurisdiction. 

Courts to determine the rights of parties are an integral part of our system of government. It is just as 
important that there should be a place to end as that there should be a place to begin litigation. After a 
party has his day in court, with opportunity to present his evidence and his view of the law, a collateral 
attack upon the decision as to jurisdiction there rendered merely retries the issue previously determined. 
There is no reason to expect that the second decision will be more satisfactory than the first. 
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The remaining question is simply whether respondents, having 
failed to raise the question in the proceeding to which they were 
parties and in which they could have raised it and had it finally 
determined, were privileged to remain quiet and raise it in a 
subsequent suit. Such a view is contrary to the well-settled 
principle that res judicata may be pleaded as a bar, not only as 
respects matters actually presented to sustain or defeat the right 
asserted in the earlier proceeding, “but also as respects any 
other available matter which might have been presented to that 
end.” Grubb v. Public Utilities Comm’n, supra; Cromwell v. 
County of Sac, supra. 


The line of Supreme Court decisions respecting the finality of 
judgments was followed by this court in Fulghum & Co. v. United 
States, 1 Cust. Ct. 284, C.D. 66 (1938), which held that once a judg- 
ment has become final and conclusive upon all persons it may not be 
attacked collaterally. The issue was raised in Fulghum by reason of 
the collector’s refusal to reliquidate in accordance with a prior decision 
that was based upon a stipulation submitted by the parties. Ordering 
the collector to reliquidate in accordance with the prior judgment, 
the court stated (1 Cust. Ct. at 286): 


Whether or not this court in its original decision and judgment 
had jurisdiction of that portion of the merchandise which re- 
mained in the warehouse on June 17, 1930, need not be here 
determined. Suffice it to say that for a long period of time after 
our judgment became final no one questioned our original juris- 
diction over the parties or any portion of the merchandise. It 
is well settled that under circumstances such as we have here it 
is now too late to raise the question of jurisdiction. . . . 


court added (1 Cust. Ct. at 287): 


In the case of Fulghum v. United States, decided by this court 
on May 7, 1934, even though our jurisdiction over that portion 
of the merchandise remaining in the warehouse was not affirma- 
tively established, yet our judgment was binding on all persons. 
If there were any apparent want of jurisdiction of such merchan- 
dise, this could have availed the parties in this case only on an 
appeal, or motion for rehearing. Once our judgment became final 
upon all persons it was too late to raise any question of juris- 
diction.® 


Th 


oe 


Another aspect of the finality of judgments is the now settled rule, 
recently reiterated in United States v. Torch Manufacturing Co., Inc., 


6 See also Harry Garbey v. United States, 25 CCPA 88, T.D. 49067 (1937), wherein appellant raised a juris- 
dictional question after mandate had issued from the Court of Customs and Patent Appeals to this court 
which had entered judgment in accordance therewith. The appellate court held that a judgment or decree 
of a court of the United States may not be collaterally attacked after final disposition of a case, even 
though the jurisdictional facts do not appear in the record. 
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62 CCPA 41, 509 F. 2d 1187, C.A.D. 1143 (1975), that this court lacks 
jurisdiction to act upon a motion made more than 30 days after entry 
of an order of dismissal and to set aside the order since the motion 
was made after the 30-day limitation period provided in 28 U.S.C. 
2639 for motions for rehearing or retrial.’ The appellate court noted 
that the terms “rehearing” and “retrial” in section 2639 included cases 
where the action was dismissed for lack of prosecution but an oppor- 
tunity for an original hearing or trial was made available. Thus, it 
held, the 30-day limitation period applied to a case that was dismissed 
for lack of prosecution and the opportunity for hearing, which was 
available, was lost through mistake or inadvertence of counsel. 

In other words, in the absence of an appeal, failure to make a timely 
motion for rehearing or retrial renders a judgment of dismissal based 
on lack of prosecution final as to all matters that might have been 
litigated so long as the opportunity for an original trial or hearing was 
made available. See also Borneo-Sumatra Trading Company, Inc. v. 
United States, 49 Cust. Ct. 510, A.R.D 150 (1962). 

Against this background of judicial decisions, we must consider 
what effect, if any, the judgment of this court on September 3, 1970, 
dismissing protest No. 63/12071, has on the instant action. 

Plaintiff having failed, as noted, to move for rehearing or to appeal 
from the decision therein, as provided for at that time in 28 U.S.C. 
2640 and 2637,° the judgment became final and the collector’s deter- 
mination as to the duty assessment became ‘‘final and conclusive upon 
all persons” (19 U.S.C. 1515, supra, note 3). Furthermore, all ques- 
tions that were raised or could have been raised by plaintiff for deter- 
mination, including the jurisdiction of the court, were subsumed in 
the final judgment. Accordingly, res judicata may properly be pleaded 
as a bar in this action with respect to all such questions. Chicot County 
Drainage District v. Baxter State Bank, supra. 

In order to avoid the application of res judicata, plaintiff seeks to 
differentiate protest No. 63/12071 from the present action by basing 
the present action on the district director’s refusal to “honor the 


7 28 U.S.C. 2639, as amended by the Customs Courts Act of 1970, P.L. 91-271, effective October 1, 1970, 
provides as follows: 

The judge who has rendered a judgment or order may, upon motion of a party or upon his own motion, 
grant a retrial or a rehearing, as the case may be. A party’s motion must be made or the judge’s action 
on his own motion must be taken, not later than thirty days after entry of the judgment or order. 

8 Prior to amendment by the Customs Courts Act of 1970, P.L. 91-271, 28 U.S.C. 2640 provided that— 

A division which has decided a case or a single judge who has decided an appeal for a reappraisement 
may, upon motion of either party made within thirty days next after such decision, grant a rehearing 
or retrial. 

And 28 U.S.C. 2637 provided that— 

The decision of a division of the Customs Court, in any matter within its jurisdiction shall be the 
decision of such court, and shall be final and conclusive upon all parties, unless a party to such pro- 
ceeding takes an appeal to the Court of Customs and Patent Appeals within the time and manner 
provided in section 2610 of this title. ... 
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request that the entry be liquidated, or reliquidated, in spite of the 
instructions contained in T.D. 69-117.” (Complaint paragraph 18.) 
However, plaintiff’s effort to delineate the issue in this fashion is 
merely a ploy to disguise the true nature of plaintiff’s claim as set 
forth in paragraphs 2-9 and 11-16 of the complaint, which (1) recite 
the background facts as to the liquidation; (2) set forth the effect of 
the Falcon Sales and Cajo Trading decisions; and (3) conclude that 
the “entry in question has never been liquidated according to law.” ® 
In sum, the court finds that the earlier action—protest No. 63/12071— 
and the instant action raise the identical issue for determination, 
namely, the validity of a liquidation based upon a void Presidential 
proclamation and the timeliness of a protest filed with respect to that 
liquidation. 

In these circumstances, we must conclude that the judgment of 
September 3, 1970 dismissing protest No. 63/12071 was determinative 
of the issue raised therein by plaintiff and that it is res judicata of 
that same issue raised in the present action.’° That determination, 
whiie open to direct review, may not be attacked collaterally. Chicot 
County Drainage District v. Baxter State Bank, supra; Stoll v. Gottlieb, 
supra; Fulghum & Co. v. United States, supra. 

At this juncture, it must be added that plaintiff has totally ignored 
that part of the directive in T.D. 69-117 which had a direct bearing 
on protest No. 63/12071 while it was still pending before the court. 
That directive states in pertinent part: 


. requests by importers to apply this decision and to reliquidate 
entries, or to certify stipulations regarding entries under protest and 
pending before the United States Customs Court shall be honored... . 
[Emphasis added.] 


In other words, T.D. 69-117 authorized Customs to certify stipula- 
tions covering entries under protest pending before this court which 
involved the factual and legal situation that existed with respect to 
entry 2686—H. However, nowhere in this record is it indicated or even 
claimed that plaintiff had prepared or submitted for certification a 
stipulation in accordance with that directive prior to dismissal of the 


® Even if the district director’s refusal to act in accordance with the instructions contained in T.D. 61-117 
were considered to be a protestable decision, the validity of that directive would be placed in issue, thus 
returning full circle to the essential question of the validity of a liquidation based upon a void Presidential 
proclamation, 

10 The res judicata principle is applicable here since both cases involve the same issue, party and importa- 
tion. A prior judgment determining the classification of imported goods and the applicable rate of duty 
thereon is not res judicata upon another importation of the same kind of goods by the same importer, United 
States v. Stone & Downer Co., 274 U.S. 225 (1927). For a discussion of the distinction between res judicata 
and collateral estoppel, see J. E. Bernard & Co., Inc. v. United States, 66 Cust. Ct. 545, 324 F. Supp. 496, 
R.D. 11739 (1971). 
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protest. Thus, plaintiff through its own inaction failed to avail itself 
of the benefit of T.D. 69-117 when it had the opportunity to do so. 

Another point to be considered is that plaintiff is estopped by its 
own actions to attack the prior judgment in this proceeding. It is 
settled that every court, in rendering a judgment, tacitly, if not 
expressly, determines its own jurisdiction. Stoll v. Gottlieb, supra. 
Plaintiff failed through its own dilatoriness and inaction to present 
to the court in the prior action the essential facts from which the 
court might well have concluded differently with respect to its jur- 
isdiction and rendered a different decision. In Freeman on Judgments 
(5th ed., 1925) § 320 states: 


Even where the circumstances are such as might otherwise 
afford sufficient grounds for successful attack collaterally upon 
a judgment or decree, the conduct of a party may be such as to 
estop him from svailing himself of those grounds. The general 
rule has been laid down and is supported by numerous decisions, 
that a party at whose instance a judgment was rendered is not 
entitled in a collateral proceeding to contend that the judgment 
is invalid. The reason or principle on which these decisions rest 
is not technically the doctrine of estoppel in the ordinary signifi- 
cation and acceptance of the term, but the principle that a person, 


having invoked the jurisdiction of a court and submitted himself 
thereto, cannot be heard thereafter, in a collateral proceeding, 
to question the jurisdiction so invoked. . . . 


Thus plaintiff by its own conduct is precluded from assailing the 
judgment rendered in a proceeding which it initiated but neglected 
to prosecute. 

We turn now to Court No. 71—-10-01251 which presents an almost 
identical fact pattern. That action relates to entry 10129—H which was 
liquidated at Houston on July 12, 1962. Plaintiff’s request, per letter 
of January 11, 1963, for reliquidation of the entry was denied on 
January 15, 1963. Plaintiff protested the collector’s refusal on Feb- 
ruary 18, 1963, setting forth the same grounds stated in protest No. 
63/12071. The protest was reviewed and denied on June 17, 1963 and 
was forwarded with the entry papers to the court. where it was as- 
signed No. 63/12056. 

The Calendar Card therein shows that this protest 63/12056 was 
handled in identical fashion to protest No. 63/12071 and was finally 
dismissed for lack of prosecution, with the appearance of plaintiff 
noted, by court order entered on September 3, 1973." 

On January 18, 1971, the district director of customs at Houston 
refused to liquidate, or reliquidate, entry 10129-H pursuant to plain- 


11 The data here set forth with respect to protest Nos. 63/12071 and 63/12056 were obtained from the original 
files, 
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tiff’s request of October 8, 1970. Protest No. 5301-1000115, setting 
forth the same grounds stated in protest No. 5301-1000114, was filed 
at Houston on April 10, 1971 and denied on April 12, 1971. 

For the reasons previously indicated, the court reaches the same 
conclusion with respect to Court No. 71—19-01251 as it did in connec- 
tion with Court No. 71-10—-01250. 

Plaintiff’s motion for summary judgment in this consolidated action 
is denied, defendant’s cross-motion for summary judgment is granted, 
and the action is dismissed. 


(C.D. 4664) 
RockweE.t Import CorPoraTION v. UNITED STATES 
Gianduja coatings 


SWEETENED CHOCOLATE—HAZELNUT ButreR—FLAVoRING AGENT 


Merchandise described on the invoices as Gianduja Sweet 
Chocolate Coating, exported from Switzerland, and classified in 
liquidation upon entry at New York under TSUS item 156.47 
as confectioners’ coatings, Held, properly classifiable as claimed 
by the importer under TSUS item 156.25 as sweetened chocolate in 
bars or blocks weighing 10 pounds or more where the evidence 
establishes that the ingredients utilized in the manufacture of the 
coatings, with the exception of hazelnut butter, identify more 
readily with those specified in the statutory definition of chocolate 
than with the standards for confectioners’ coatings, and the hazel- 
nut butter, added as a flavoring agent as permitted by the chocolate 
definition, is in liquid form and intermixes with and disperses 
throughout the other ingredients to flavor the mixture. 


Court Nos. 66/36518, etc. 
Port of New York 
[Judgment for plaintiff.] 
(Decided June 28, 1976) 
Busby Rivkin Sherman Levy and Rehm (Joseph S. Kaplan of counsel) for the 
plaintiff. 


Rex E. Lee, Assistant Attorney General (Steven P. Florsheim and Sidney N. 
Weiss, trial attorneys), for the defendant. 


RicHARpDson, Judge: The merchandise in this case, described on 
the invoices as Gianduja Sweet Chocolate Coating, was manufac- 
tured in Neuchatel, Switzerland, and exported therefrom between 
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September, 1963, and January, 1966, in 66-pound blocks. Upon 
entry at the port of New York, the merchandise was classified in 
liquidation under item 156.47, TSUS, as confectioners’ coatings and 
other products (except confectionery) at the duty rate of 5 per centum 
ad valorem. 

Plaintiff claims that the merchandise should be classified under 
item 156.25, TSUS, as sweetened chocolate in bars or blocks weighing 
over 10 pounds each at the duty rate of 0.8¢ per pound. Defendant 
claims that the merchandise was properly classified under item 156.47. 
Alternatively, defendant claims, on the basis of the evidence, that the 
merchandise should be classified first under item 157.10, TSUS, as 
candy, and other confectionery, not specially provided for at the duty 
rate of 14 per centum ad valorem, and secondly, under item 182.91, 
TSUS, as edible preparations not specially provided for, other than 
gelatin, at the duty rate of 20 per centum ad valorem. 

The record shows that the merchandise was manufactured by 
Chocolat Suchard S. A., a Swiss company in the business of manu- 
facturing chocolate, confectionery and cocoa powder, in accordance 
with a batch formula known as Formula No. 856 (exhibit 1). The 
ingredients called for by Formula 856 are: 


Chocolate liquor 19.875 percent 
Sugar Powder 40.601 xi 
Hazelnut-butter 33.219” 
Cocoa-butter 5.962 ° ” 
Lecithin 0.341... 
Vanillin 0.002 Mh 


Robert Tanner, now director of all production at Suchard’s factory, 
and the sole witness at the trial, testified that he was responsible for 
production of the imported merchandise as Suchard’s director of 
chocolate production at that time. Addressing himself to Formula 
856 which he stated he prepared, he testified that chocolate liquor is 
the whole cocoa bean refined after shelling and roasting, and consists 
of about 50 to 58% cocoa butter, the balance being cocoa powder 
is beet or cane commercial sugar, and that hazelnut butter is a liquid 
paste which is the result of grinding cleaned and roasted hazelnuts, 
and as to which nothing is added or subtracted. The witness stated 
that cocoa butter is added to certain formulae for the production of 
chocolate since many chocolate formulae, including Formula 856, 
call for an amount of cocoa butter in excess of what is contained in the 
chocolate liquor, that lecithin is an emulsifier which makes the choco- 
late more liquid, and that vanillin is an artificial flavoring. 
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When asked as to why hazelnut butter is introduced to the formulae, 
Mr. Tanner stated “To give the chocolate a hazelnut flavor’’ (R. 34), 
mentioning also that the butter has been refined to a point where no 
solid particles could be felt by the human tongue. 

Mr. Tanner testified that Formula 856 contained at least 6.8% 
non-fat solids of the cocoa bean nib, but did not contain any vegetable 
fat, because the hazelnut butter, which he had previously testified 
contains 60 to 65% hazelnut oil, was added as flavoring and not as 
fat. He stated that a product produced under Formula 856 would 
not be known in the trade as a confectioners’ coating because cocoa 
butter and hazelnut oil are too expensive to be used in such coatings. 
And in this connection, commenting on p. 215 of Russell Cook’s book 
Chocolate Production and Use, New York (1963), he stated that he 
agreed with the author’s distinction between ‘regular chocolate” 
and ‘‘confectioners’ coatings’, namely, that in confectioners’ coatings, 
cocoa powder is substituted for chocolate liquor, and vegetable fats 
having a higher melting point than cocoa butter are used. He pointed 
out that hazelnut oil has a melting point of 0°C. while cocoa butter 
melts at 33°C. 

When asked to explain why hazelnut flavoring elements are required 
to the extent of 33%, the witness testified (R. 67): ‘The hazelnut 
flavor is not a strong flavor as coffee or orange oil, And to get a good 
quality, you have to add this amount. If not, you don’t have a hazelnut 
flavor in your chocolate, but a chocolate flavor.” Exhibit 2, said to be 
a sample jar of hazelnut butter (as used in Formula 856) taken from 
a production batch, is in liquid form. 

The witness did not consider Gianduja chocolate to be either 
candy or confectionery because candy and confectionery are small 
pieces ready to be eaten, and Gianduja chocolate as exported to 
the United States are big slabs of approximately 60 pounds. The 
witness had previously stated that Gianduja chocolate, which is 
said to mean “hazelnut chocolate”, is remelted by the customer. 

Plaintiff contends that the imported merchandise falls within the 
language of item 156.25 and not item 156.47. Plaintiff argues (brief, 
p. 16): 

. . . An examination of Exhibit 1 shows, however, that whatever 

he percentage of oil in the hazelnut butter, it is not differentiated 

in the mass—the flavoring material is hazelnut butter. .. . 
Defendant contends that the merchandise at bar is not a chocolate 
within the ambit of item 156.25. Defendant argues (brief, p. 15): 


.. . plaintiff lists hazelnut butter, which comprises over 33 
percent of the merchandise, as a flavoring. It is defendant’s 
contention that hazelnut butter is nothing more or less than ground 
hazelnuts. 
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Defendant goes on to state that since the merchandise contains a 
substantial amount of nuts it cannot be classified as chocolate but 
must be classified as a confectionery product. 

Each party also contends that the provision it relies on is more 
specific than the other, as between item 156.25 and item 156.47. 

The presence of hazelnut. butter in Formula 856 also leads de- 
fendant to contend in the alternative, first, that the imported mer- 
chandise if not confectioners’ coating, should be classified under item 
157.10 as candy, and other confectionery, not specially provided for. 
Defendant argues (brief, p. 26) : 


. . . Since, in the instant case, the undisputed facts are that the 
merchandise is 33% chopped hazelnuts by weight, the mer- 
chandise should be classified under item 157.10. 
And defendant’s second alternative claim is that the imported mer- 
chandise, if not a confectioners’ coating or candy or confectionery, is 
an edible preparation within the meaning of item 182.91, contending 
that the record is clear that it is an edible preparation and that it is 
not chocolate for tariff purposes. 

Disposition of the instant controversy appears to hinge on the 
effect of the presence of hazelnut butter in the Formula 856 coating in 
issue. Chocolate is limited to products (whether or not confectionery) 
consisting wholly of ground cocoa beans, with or without added fat, 
sweetening, milk, flavoring, or emulsifying agents. Headnote 1, Part 
10B, TSUS Schedule 1. Confectioners’ coatings are products, except 
confectionery, containing by weight not less than 6.8% non-fat solids 
of the cocoa bean nib and not less than 15% of vegetable fats other 
than cocoa butter. Item 156.47, TSUS. The chocolate provision 
identifies all of the ingredients which can be included in a product 
contending for classification as a chocolate. The confectioners’ coating 
provision only identifies two of the ingredients which are prerequi- 
site to classification of a product as a confectioners’ coating, and as to 
those two ingredients minimum amounts are specified. As to the two 
provisions the court is of the opinion that the chocolate provision is the 
more specific provision and the more difficult to satisfy. It has no 
open-ended language as in the case of the confectioners’ coating 
provision. 

The evidence indicates that confectioners’ coatings are generally 
made with cheaper ingredients that those used in the production of 
chocolate, namely, cocoa powder is substituted for chocolate liquor, 
and vegetable fats other than cocoa butter are used. And corroboration 
of this, evidence is reflected in the findings of the. Tariff Commission. 
See, Summaries of Trade and Tariff Information (1969), Schedule 1, 








CUSTOMS COURT 41 


Vol. 9, pp. 71-72. As for the ingredients in the imported merchandise, 
with the exception of the hazelnut butter, they are associated more 
readily with the production of chocolate rather than with the produc- 
tion of confectioners’ coatings. And the only question is whether the 
presence of hazelnut butter in the formula under which it is made 
makes a difference. 

The presence of nuts in the composition of imported merchandise 
said to be chocolate has led to repeated rejection of claims for classifi- 
cation of such merchandise under sweetened chocolate provisions of 
predecessor Tariff Acts. (C. J. Van Houten & Zoon, Inc., Bluefries 
New York, Inc. v. United States, 48 CCPA 116, C.A.D. 775 (1961) and 
the cases cited on page 120. In all of these cases the courts were dealing 
with the presence of solids in the alleged chocolate. 

In C.A.D. 775 it was noted by our appellate court that crushed 
hazelnuts were considered not to be merely flavoring. In this connec- 
tion, this court stated in that case (44 Cust. Ct. 223, C.D. 2178 
(1960) at page 229): 


Flavoring is a substance used to impart flavor to the article to 
which it is added. To accomplish this result, the flavoring sub- 
stance would have to be in a form in which it could permeate the 
article being flavored and thus impart the desired flavor to the 
whole. It is difficult to see how the chopped nuts in this case 
could penetrate and flavor the chocolate used in producing the 
instant bars in the sense that the orange oil, for example, flavors 
the chocolate in the bar labeled “Orange Milk Chocolate’ in 
plaintiffs’ collective exhibit 2, or, for that matter, the lecithin or 
vanillin flavors the chocolate in the bars in issue. It is clear from 
an examination of the illustrative sample that the separate 
identity of the chopped nuts has been preserved and that they 
constitute an independent substance with an independent flavor. 
They impart to the bar a texture distinctively different from the 
others in the exhibit and are not a mere flavoring agent. 


The posture of the courts with respect to nuts and as to flavoring 
vis-a-vis chocolate under predecessor Tariff Acts has been preserved 
under the TSUS. Tariff Classification Study, Schedule 1, page 163. 
However, in the only case involving the chocolate issue decided under 
TSUS thus far, namely, Border Brokerage Co., Inc. v. United States, 
62 Cust. Ct. 624, C.D. 3836 (1969) involving the usage of coconut 
oil in the chocolate formula, the issue of the propriety of a nut product 
as a flavoring agent was left open. The court in C.D. 3836 did, how- 
ever, conclude expressly with respect to the ingredient fat (and by 
necessary implication with respect to the other enumerated ingre- 
dients permitted to be added to chocolate for classification purposes) 
that quantitative restrictions on the statutorily specified ingredients 
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are nonexistent under the TSUS. Indeed, it is difficult to perceive of 
how the de minimis rule could apply to the statutory definition of 
chocolate under the TSUS as to the named ingredients without being 
self-defeating of the chocolate standard. 

In this case counsel for the Government has referred to the hazelnut 
butter in the brief as “ground hazelnuts” and ‘chopped hazelnuts’ 
with the obvious connotation of a solid. And if this was indeed the 
the case here under the evidence of record the court would have no 
difficulty in disposing of the issue in the manner contended for by the 
Government consistent with judicial precedent noted herein. But the 
uncontroverted evidence before the court establishes without question 
that the hazelnut ingredient added to Formula 856 is a liquid. It is 
well settled that a component material must be considered in its 
condition when it enters the article in question and not at any other 
time when its name and nature are different. United States v. Veit, Son 
& Co., 8 Ct. Cust. Appls. 290, 294, T.D. 37540 (1918). And in this 
context it is clear that although grinding and chopping may have been 
the processes by which hazelnuts were prepared for usage in Formula 
856, it is equally clear that in the condition the resulting product 
enters into the formula, it can no longer be regarded as hazelnuts 
anymore than say, peanut butter, can be regarded as peanuts. 

In liquid form the hazelnut butter obviously intermixes with the 
other ingredients in Formula 856 and disperses itself throughout the 
mixture. After that, if it manifests itself at all in the mixture it would 
have to be in the taste inasmuch as no trace of its remains otherwise 
cognizable by the human senses as would be the case with the chopped 
hazelnuts in the chocolate bars in C.D. 2178. The evidence at bar 
establishes that the hazelnut butter was expressly added as a flavoring 
agent. And although not done in this case, the Tariff Commission re- 
ports that chocolate, with nuts ground sufficiently fine so as not to be 
observable in the chocolate, has generally been classified as sweetened 
chocolate under item 156.30 (the provision for forms of sweetened 
chocolate other than bars or blocks of 10 pounds or more). Summaries 
of Tariff and Trade Information (1969), Schedule 1, Vol. 9, page 8.4 

Under the evidence presented in this case the court is compelled 
to conclude that the hazelnut butter in Formula 856 is a flavoring 
agent, that its presence in the formula is consistent with the statutory 
definition of chocolate in issue here, and that the imported merchandise 
should, therefore, be classified under item 156.25 as a chocolate and 
not under item 156.47 as a confectioners’ coating. Further, inasmuch 
as the imported chocolate was prepared for usage as a coating and 
exported in bulk quantities, it must be regarded as a producer’s com- 
modity, and as such, would not seem to respond to the designation 
“candy” under item 157.10, which covers a consumer’s article. The 
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coatings at bar undoubtedly will be utilized in the manufacture of 
candy, among other things. But as imported the coatings do not come 
within the ambit of the term “candy” as that term is commonly 
understood. And the court does not reach the question of whether the 
imported chocolate is classifiable under item 182.91 as an edible 
preparation since this provision is at best residual. 

For the reasons stated plaintiff’s claim for classification of the 
imported merchandise as sweetened chocolate under item 156.25 is 
sustained, and defendant’s alternative claims for classification of the 
subject merchandise under item 157.10 or 182.91 are overruled. 

Judgement will be entered accordingly. 


(C.D. 4665) 
Atr-Sea Forwarpers, Inc. v. UNITED STATES 
Inspection lights 


FLAsHLIGHT—Common Meraninec—EHO NOMINE Dzssignation 


Articles consisting of plastic battery and switch case and metal 
cap with gooseneck extension and lamp socket, imported at Los 
Angeles-Long Beach, California from Japan and classified in liqui- 
dation under TSUS item 683.70 as flashlights, Held, not classifiable 
under TSUS item 683.80 as other portable electric lamps as claimed 
where the evidence establishes that after importation the articles are 
assembled, equipped with a lens-end type bulb, and sold to purchasers 
who supply “C” type batteries (two per case) and use them as in- 
spection lights in small, inaccessible areas, and are within the broad, 
nonuse oriented common meaning of the term “flashlight’’, which is, 
a small, battery-operated, portable electric light, and are eo nomine 
provided for in item 683.70. 


Court No. 73-8-02256 
Port of Los Angeles 


[Dismissed.] 
(Decided June 29, 1976) 


Glad, Tuttle & White (Robert Glenn White of counsel) for the plaintiff. 
Rea E. Lee, Assistant Attorney General (Andrew P. Vance and Jerry P. Wiskin, 
trial attorneys), for the defendant. 


RicHarpson, Judge: The merchandise in this case, described on 
the invoice as flexible neck inspection lights, was exported from Japan 
in December, 1971, entered at the port of Los Angeles—Long Beach, 
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California, and classified in liquidation under TSUS item 683.70 as 
flashlights at the duty rate of 35 per centum ad valorem. Plaintiff claims 
that the lights should be classified under TSUS item 683.80 as 
other portable electric lamps with self-contained electrical source at 
the duty rate of 13.75 per centum ad valorem. 

The imported article consists of two parts, (1) a cylindrical plastic 
case measuring about 3} inches high and 1% inches in diameter at the 
top and 1%, inches in diameter at the bottom, to the exterior surface 
of which an off-on slide switch is mounted, and (2) a tapered cylin- 
drical metal cap measuring about 1% inches high from which protrudes 
a 5% inch long metal gooseneck extension at the end of which is 
affixed a metal lamp socket. The case is grey, the switch red, and the 
cap-extension-socket assembly is chrome colored. The mating ends of 
the case and cap are threaded as also is the upper end of the lamp 
socket. After importation the article is equipped and marketed with a 
GE 222 lens-end bulb and it is operated with two ‘‘C” type batteries 
which the purchaser supplies. 

Robert L. Weible, vice president and general manager of Aqua 
Dynamics, Inc., manufacturer and distributor of products for the 
marine, recreational vehicle, and industrial fields, testified that he was 
responsible for purchasing the article in issue, and for its sale and 
distribution after assembly and packaging. As to the usage the witness 
testified (R. 9-10): 

‘ 2. Have you ever seen Plaintiff’s Exhibit 1 in use?—A. Yes, 
ave. 

Q. What were those instances in which you have seen it in 
use?—A. The primary usage has been in our own facility, being 
that we have three companies and we are in the manufacturing 
business of various different types of products. The primary usage 
has been for inspecting inaccessible areas. For example, cylinders 
which have small ports, whereby the only way that you can 
inspect the internal diameter or internal surfaces of the cylinders 
is by inserting the small neck of the inspection light into the 
inside of the cylinder, and with the diffused light you can then 
inspect the inside surfaces of the area. 


The witness stated that the imported article was sold as an inspection 
light. 

Mr. Weible also testified that he agreed with the definition of the 
term “flashlight” which is contained in Webster’s New International 
Dictionary, the unabridged edition (1949), at page 257 (said by counsel 
to be the same as the 1966 edition) as follows: ‘Flashlight: a small 
battery operated portable electric light.” He distinguished the func- 
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tions of a flashlight from that of the imported inspection light as 
follows (R. 51): 


The function of a flashlight, as I would define it, would be 
as I stated, to direct a beam of light at something, at some distance 
away from you, in order to see the object. 


This item, the Flex-O-Flash, I would say was designed to obtain 
light in an enclosed general area. 


Fowler L. White, a foreman with Aqua Dynamics in 1972, testified 
as to on-the-job usage of the imported article as follows (R. 55-56): 


Q. What was the use to which you put it?—-A. Well, we make 
an antenna, a marine type, and it consists of a 23-inch disk in 
which we place a dome. We have a dome that goes on top of it 
and through this dome we have a stanchion, and you also have to 
have a coax’ coming up from the Masonite disk to the dome, and 
this particular coax’ has to clear the stanchion when you put it in. 
And this is an ideal light for us to go in and put it in the hole. 
It’s a one-eighth inch hole in the dome, and we can go in there and 
with a diffused light in there you can see which way this coax’ 
runs, and it has to clear the stanchion. 


The witness further testified that a flashlight, which he considered to 
be a hand-held object flashing a beam of light, could not be used for 
this purpose. 

This is the substance of testimony offered on plaintiff’s behalf. 
Defendant called four witnesses to give testimony in the case. 

Robert E. Brindley, world-wide product director of flashlights 
and lanterns for Union Carbide Eastern, testified that he had designed 
“Just about all the flashlights that Union Carbide manufactures under 
the Eveready brand here in the U.S.A.” (R. 60). With respect to the 
imported article he testified (R. 95-96): 


. Mr. Brindley, what do you consider Plaintiff’s Exhibit 1 
to be—A. A flashlight. 
Q. Please tell us why?—A. It performs basically the same func- 
tion as all of the flashlights that I have ever seen. 
Q. Mr. Brindley, based on your knowledge and experience, 
would Plaintiff’s Exhibit 1 be considered to be a flashlight in the 
trade?—A. Yes. 


Q. Why?—A. Because it’s a hand-held battery operated device 
that illuminates. 


The witness also stated that he agreed with Webster’s definition 
of a flashlight which was read to the witness Weible, and that the 
imported article, called Flex-O-Flash, falls within that definition and 
that it is an inspection light. The witness stated that devices like the 
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imported article are not new to the trade. And he testified concerning 
Union Carbide devices of this class and kind called flashlights with 
flexible extensions which placed a light source away from the case by 
means of a flexible member going back to 1940. 

Harry E. Douglass, president of H. E. Douglass Engineering Sales 
Company, representative and distributor of electrical lighting and 
flashlights, among other things, testified that his company distributes 
a flashlight similar to the imported article (received in evidence as 
exhibit G) on behalf of Stewart R. Browne Manufacturing Company, 
for whom he formerly worked which he sells as a flashlight with an 
extended probe. Comparing the two the witness testified (R. 173): 


. Mr. Douglass, are the W.O.L.F., Exhibit G, and the Flex- 
O-Flash, Exhibit 1, identical or different in function?—A. They 
are both flashlights operated in the same manner. 


The witness considered exhibit G to be an inspection light and also a 
flashlight. He stated that he agreed with Webster’s definition (of the 
term flashlight) which he heard read in court, and that in his opinion 
the imported article is a flashlight because it is a battery driven device 
with a bulb screwed in the end of a shaft to either see what you are 
doing or where you are going. 

Florence Irwin, owner and operator of an aircraft parts business 
called Aircraft Spruce and Specialty Company, testified that she sells 
the imported article which she purchases from Aqua Dynamics mainly 
through mail-order catalogs. She stated that it is sold as an inspection 
light primarily to aircraft builders and shop mechanics, and that she 
considers it to be a flashlight. In her catalog (exhibit I, p. 127) the 
imported article is described as ‘Handy gooseneck flashlight for 
mechanics in every field.” 

Fred Newton, corporate vice president and branch manager of 
Hurley Electronics, Inc., suppliers of radio and television repair parts, 
components and tools, testified that his company sells the imported 
article, which he identifies as Flex-O-Flash and which is purchased 
from Aqua Dynamics, to its repair customers. Asked as to how his 
company sells the imported article, the witness answered (R. 208-209) : 


A. Well, if anybody has ever seen the inside of a television set 
they know that there are components, behind components, so in 
order to identify them without removing the entire unit sometimes 
it’s convenient to be able to go around a corner with a light and 
illuminate the object. 


Mr. Newton said that he considered the imported article to be a 
flashlight with a gooseneck. 

Plaintiff contends that the imported article is not a flashlight be- 
cause the common understanding of a flashlight is that it possesses a 
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design function namely, a reflector, giving it a capacity of projecting 
a directed beam of light, a facility which the imported inspection light 
lacks. Defendant contends that the imported merchandise falls within 
the common meaning of the term flashlight. 

The court agrees with defendant in this case. The imported article 
is a flashlight within the meaning of item 683.70, in the opinion of 
the court. Webster’s Third New International Dictionary (1961), 
contemporaneous with the promulgation of the TSUS, defines the 
term flashlight as ‘‘a small battery-operated portable electric light.” ~ 
This definition, cited approvingly by this court in Biddle Purchasing 
Co. v. United States, 48 Cust. Ct. 251, 257, C.D. 2345 (1962), aff'd, 
50 CCPA 71, C.A.D. 823 (1963), is expressive of the common meaning 
of the term flashlight. And it is to be noted that this definition is 
broad based, and is not circumscribed by usage or any physical 
devices as would influence usage. Hence, as the evidence in this 
record demonstrates, a wide variety of articles are bought, sold, and 
known as flashlights. 

With respect to the article in issue, there can be no doubt but that 
it fits comfortably within the ambit of the definition. It is small, 
battery-operated, and portable, and is, a fortiori, and electric light. 
The fact that the imported article is also known specifically as an 
inspection light does not change its character as a flashlight. This 
description only serves to emphasize its adaptation to a specific use, 
as is the case with other types of flashlights. It is, nevertheless, a 
species of flashlight. And the instant record makes abundantly clear 
the fact that within the trade and commerce of the United States 
the imported article and other articles of this class and kind are 
marketed as, and considered to be, inspection flashlights. 

Moreover, the court can find no rational basis for differentiating 
between the imported article and the genus flashlight in terms of a 
reflector, as plaintiff is disposed to do. Modern technology has found 
a way to utilize the lamp or bulb to concentrate the emitted light and 
project a beam of light via a lens if that be desirable, and thereby 
obviate the use of a reflector which accomplishes the same result. 
This achievement has undoubtedly contributed to the reduction in 
size of flashlights (as witness the small penlite type of flashlight) and, 
as in this case, the extension of the light source beyond the battery 
case to attain a more diversified and specialized use of the flashlight. 
But in the court’s view, nothing has emerged from this change which 
suggests a different nomenclature for articles featuring it. It is well 
settled in customs jurisprudence that an eo nomine designation will 
cover all forms of an article. 7. M. Duche & Sons, Inc., et al. v. United 
States, 44 CCPA 60, C.A.D. 638 (1957); Crosse & Blackwell Co. v. 
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United States, 36 CCPA 33, C.A.D. 393 (1948); Nootka Packing Co. 
et al. v. United States, 22 CCPA 464, T.D. 47464 (1935). And this 
principle is applicable to the facts in the instant case. 

For the reasons stated the district director was'correct in classifying 
the imported article as a flashlight, and plaintiff has failed to sustain 
the issuable allegations in the complaint. Judgment will be entered 
herein accordingly. 





a 
cm 
Pp 
2 
o 
mM 
2 
& 
mM 
p 
oO 


(968% “Cl"O) *S"0 
‘A “Ouy ‘s}JAoyIepY Ydesor 
(S8TF “A*O) 
SO ‘A “OUT ‘sIOMOLT 
PyHty usopeUry 4sIlT 
(6228 
‘d'O) “SD *A “TS 4e WOT} 
~e10di0g ~Bulpely, prounz 
(8228 "@"O) “S’n “4 
[8 49 uoTeIOdI0D sequiy 


onsed 
osIpuBYyoIOY 
O21 uBg 


‘A‘O «Ul 


aSIGNVHOUAN 
GNV AULNG 
10 LHOd 


‘smojsng fo sauoissvmwuog 
‘aauoy ‘GQ NONUGA 


%L1 


O9'PLL UlS4T 


e1ey pus “ON 
UI9}] 10 ‘Bq 


Bt 
02'8hL Ue] 


e1ey pus ‘ON 
W194] 10 “18g 





aTaH 





daassassv 


SIIOMSQY 





L¥602/L9 


N07) susoIsN’) 
so1vig pou) 94} JO suOTsIIAGg 





‘oul “09 
eSsIPUBYOIEAY YIOX MON 


AJITLNIVId 





9261 ‘og oun 
“¢ ‘WOSTeM 


NOISIOaG 
f0 ALVG 
9 apdnr 





OLT/9L4 


HaaNWoN 
NOISIOada 


"s]0Bj JUBJIOdUT Suey pus sesed 
SUBIC] ATISVO UI STBIOYFO SUIOJSND 07 GOUBISISSB JO Oq [IM UAATS UIoJOY AreUTUINs oY} ‘[[NJ Ut yuLId 07 4ser07UT [eIdUEs 
QUOLOIBNS JO JOU OIB SUOISHEp 94} YSnoyI[Y “Ppeuss0U09 s1eYy}O pu’ SUIO}SNd dy} JO SIODYJo Jo voUBpINS puB UOT} BULIOJUI 
ey} 10} poystqnd oe YIOX MON 9B 4.ANOD SUIOJSND $e}BIG Pe}IUG) SY} JO SUOISTEP Jo s}OBIYSqV SULMOTIO} OY, 
‘OL61 ‘¢ inp ‘xuasvauay, AHL 40 LNAWLAVdaG 


SUOUS1IAT] 1SAJOAT PHuIVMSqVY 








CUSTOMS COURT 


50 


<> NR TESST AES SS REE SRE EES 


a nee eng i a tip a aS 


SIOAOD SS01}}8UL [AUT A 
oze1q ues 


qesueyo 
-JUTUL Oy NOMS YITA ZOE 
du jepour ‘1eAvid ode} 
YOBI}-8 YA OFPBI 091038 

4IOX MON 


(184. 

-J00 UOTSIOed,,) ourey) 
(nqsuep3Q) 

qulog + sosnoy-uleidureyoD 


onsed 
jo ‘A‘O ul esipuByoreyy 
sepesuy soy 


eseyoed & 0} Sed0Id omy 

peyoed ‘poryim ‘some 

einyoId poo pe,quresssuy 
sepesuy sory 


HSIGNVHOUGN 
GNV AULNG 
dO LHOd 


(¥801 “A°V"D) *S°O “4 Bot 
-Ioury JO "d10D olyeustjeus A 


(e29h ""'O) “Sa 
"A ‘OOD ® prey AIOULOZ}UOWY 


(909% "a"O) *s"a 
“A ‘OU ‘SOlsnpUy Od0[0D 
(968% "@"O) “Sa. 
“A ‘our ‘syTAoyrep Ydesor 
(S81¥ “A"O) 
‘S'Q ‘A “Our ‘SIOMOT,7T 
Tspylyiy aeopoury ysl 
(6ze 


‘a’'O) ‘S’ *A ‘Te 3@ UOT 

-e10d10g ~BuIpely, plounz 
(8228 “@'"O) “S"O “A 

‘Te yo UONBIOdI0D sequITy 


(SPIT “A°V"O) “SO *4 
‘OD WUIvd Spuvig prepuris 


SISVd 








Vt ML 09 261 ‘Og oun 
GE'SLL WOT] STZLL U9] Leteg/s9 | esIpueyoryy YIOX MON “¢ Ou SLU/9Ld 
%s “9 “dio 9261 ‘Og eunc 
09°892 W103] Os"¢s9 U103T | + O8000-I-FZ | Spoon = ONeTWY «Bury “¢ ‘UeULMON PLT/9Ld 
Yt 
Yes 0z'Se2 9Z6T ‘Og oun 
OZ FEL UI8}T | + PUB CT PEL SUIOIT 9ZST0-9-FL “oul ‘selLIysnpuy 00e[0D "f ‘ZOT8 SLI/9La 
HS Mle 
10 %Or ‘%s" it 10 %zz *%G"ee "040 *T@ 92 “di0p WHN 9261 ‘Og euns 
09°PLL T04T 02'Shz UIEXT | ‘ogogd-TT-e2 | 0/@ “OD AoTIM “H seurer “¢ ‘H0S}e ZLT/9Ld 
Ver ML "09D 961 ‘og ouns 
09°90z W104] 99°Z0% W184] SITZ9/89 | JUIeq spuvIg p1epUe}g "f ‘WOSFeM TL1/9Ld 
978y pus “ON O78Y pus “ON 
104] 10 “IVT 194] 10 “18g NOISIOgaG 
‘ON JALLNIV1Td a0 ALVG uaaWwoaNn 
LUn00 yapanr | NOIISIord 
aTaH aassassv 











a 
wo 








uyyong—Iqovs 
oZ0Ig: ueg 


aSIGNVHOUIN 
anv 
AUMLNG 10 LYOd 


(uoTye1oe1d 
“Op PUB ‘00'L08 We 
0} Juensimd syonpoid 
‘g'Q JO onyea 30 4800 
JO} syueuysnf{[pe 104j8 
‘aNnfBA 4001100) LC°T9S 


~“991$ ‘(onyea pezon.sys "18 40 ‘xLyNoex| 





quomspnf poyerndiyg | -u00 4001100) eg 6gc‘T8z$ ON[vA peyoNnIysu0D 889/0LH ‘asnoqed "YW VION 
sIsva GHOATVA GTHH NOLLVO'IVA “ON JATLNIVId 
40 SISVa& LH000 





CUSTOMS COURT 


uorsiicy suauastvaddvay pasvMsqy 
SIIOMSGY 


13N0’7) suO3sN’) 
So1v1g pou) 9Y2 JO SUOTSTIIG 


961 ‘og ouns 

*¢ ‘uospreyory LLUQLA 
NOISIO€dG 

40 ALVG wadWoNn 
7» apaar NOISIOaa 





CUSTOMS COURT 


Appeal to United States Court of 
Customs and Patent Appeals 


AppraL 76-28.—United States v. The Newman Importing Co., Inc.— 
Tents—ArtTIcLes oF TextTILE Matrerrat—Sport| “Back-Pack- 
1na’’] Equipment—TSUS. Appeal from C.D. 4648. 

In this case nylon tents were assessed with duty at the rate of 25¢ 
per pound, plus 18% ad valorem, under the provision in item 389.60, 
Tariff Schedules of the United States, as modified by T.D. 68-9, 
for articles of textile materials. The Customs Court held that the 
merchandise was properly dutiable as claimed by plaintiff-appellee 
at the rate of 12% ad valorem under the provision in item 735.20, 
as modified, for sport equipment. 

It is claimed that the Customs Court erred in finding and holding 
that the merchandise is properly classifiable under item 735.20, 
supra; in not finding and holding that it was properly classified under 
item 389.60, supra; in finding and holding that the tents in issue are 
sport equipment; in finding and holding that backpacking is a sport; 
in finding and holding that the tents in issue were designed for use in a 
sport; in not finding and holding that the tents in issue are not de- 
signed for use in, nor used in, backpacking; in not finding and holding 
that the tents were not of such character and quality as are ordinarily 
used by persons seriously engaged in backpacking; in not finding and 
holding that it was the intent of the Congress to exclude tents such as 
those in issue from classification as sport equipment under the TSUS; 
in not finding and holding in conformity with the intent of the Con- 
gress; and in finding and holding contrary to the weight of the 
evidence, and contrary to the law. 
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International 
Trade Commission Notices 


Investigations by the United States International Trade Commission 


DEPARTMENT OF THE TREASURY, 
July 15, 1976. 


The appended notices relating to investigations by the United 
States International Trade Commission are published for the infor- 
mation of Customs Officers and others concerned. 


Vernon D. AcrEs, 
Commissioner of Customs. 





[Investigation 337—T A-27] 
Cuicory Root: CrupE aNp PREPARED 
Notice of Investigation 


Notice is hereby given that— 
A complaint was filed with the United States International Trade 
Commission on June 11, 1976, under section 337 of the Tariff Act of 
1930, as amended, on behalf of R. E. Schanzer Corporation, 602-16 
South Peters Street, New Orleans, Louisiana 70130 (complainant), 
alleging that there exist unfair methods of competition and unfair 
acts in the importation of crude and/or prepared chicory root into the 
United States, or in its sale, by reason of (1) a combination or con- 
spiracy or an attempt to restrain or monopolize trade and commerce 
in the United States; (2) a systematic effort to import or sell prepared 
chicory root at less than market or wholesale prices in other countries; 
(3) a discrimination in prices between purchasers or a discrimination 
in prices against complainant; (4) a systematic effort to form joint 
ventures and acquire direct or indirect control of complainant; (5) a 
systematic effort to sell prepared chicory at less than its fair value or 
below its cost of production; and (6) a refusal to deal. Complainant 
further alleges that the effect or tendency of one or more of the alleged 
53 
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unfair methods of competition and unfair acts is to destroy or sub- 
stantially injure an efficiently and economically operated U.S. chicory 
root processing industry ; to restrain or monopolize trade and commerce 
in the United States pertaining to the processing and sale of crude 
or prepared chicory root; or to prevent the establishment of a U.S. 
crude chicory root industry. The complainant requests that the 
Commission issue both a temporary and a permanent exclusion order 
against the offending prepared chicory root or that it issue a cease and 
desist order to each person involved in the unfair methods or acts 
complained of. In addition, the complainant requests that the Com- 
mission expedite its investigation and grant immediate relief in the 
form of a temporary exclusion order no later than August 15, 1976. 

Having considered the complaint, the United States International 
Trade Commission on July 8, 1976, ORpERED— 

1. That pursuant to subsection (b) of section 337 of the Tariff Act 
of 1930, as amended (19 U.S.C. 1337), an investigation be instituted 
to determine whether, on the basis of the allegations set forth in the 
complaint, there is a violation of this section by reason of unfair 
methods of competition and unfair acts in the importation of the 
aforementioned crude or prepared chicory root into the United 
States, or in its sale. 

2. That, for the purpose of the investigation so instituted, 


Alain Leroux 
Orchies (Nord), France 


Chicoree Leroux 
Orchies (Nord), France 


Cichorei De Beukelaar 
Leysstraat 24-26 
B-2000 Antwerp, Belgium 


Rolimpex 

Foreign Trade Enterprise 
Al. Jerozolimskmie 44 
00-024 Warsaw, Poland 


which are alleged to have engaged in or to be engaging in the unfair 
methods of competition and unfair acts complained of, are hereby 
named as respondents upon whom the complaint and this notice are 
to be served. 

3. That, for the purposes of the investigation so instituted, Myron 
R. Renick, United States International Trade Commission, 701 E 
Street NW., Washington, D.C. 20436, is hereby appointed as Presid- 
ing Officer. 
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4. That, for purposes of the investigation so instituted, Charles F. 
Schill, United States International Trade Commission, 701 E Street 
NW., Washington, D.C. 20436, is hereby named as Commission 
investigative attorney. 

Responses must be submitted by the parties in accordance with 
§ 210.21 of the Commission’s Rules of Practice and Procedure, as 
amended (41 F.R. 17710, Apr. 27, 1976) (Rules). Such responses will 
be considered by the Commission if received not later than 20 days 
after the date of service of the complaint pursuant to § 201.16(d) of 
the Rules. 

Extensions of time for submitting a response or submission will 
not be granted unless good and sufficient cause is shown therefor. 

Failure of a respondent to file a response within the time provided 
to each of the allegations which are the subject to this investigation as 
set forth in this notice, taking into consideration the applicable detail 
of the allegations in the complaint, may be deemed to constitute a 
waiver of its rights to appear and contest such allegations and shal] 
authorize the Commission, without further notice to the respondent, 
to find the facts to be as alleged and to enter an order containing such 
findings. 

5. That, for the purposes of this investigation notice is hereby given 
that a hearing on temporary relief will be held on August 11, 1976, at 
9:30 a.m. in the Commission Hearing Room (No. 331), 701 E Street 
NW., Washington, D.C. 20436. The Commission’s Presiding Officer 
shall issue a recommended determination by August 16, 1976, and the 
Commission shortens to four (4) days the period to be allowed for filing 
exceptions to the recommended determination and alternative findings 
of fact and conclusions of law under § 210.54 of the Commission’s 
Rules. The Commission shall issue its determination by August 25, 
1976. 

The complaint, with the exception of confidential information 
referred to therein, is available for inspection by interested persons at 
the Office of the Secretary, located in the United States International 
Trade Commission Building, Washington, D.C. and in the New York 
City Office of the Commission, located at 6 World Trade Center. 

By order of the Commission: 


Kenneto R. Mason, 
Secretary. 


Issued July 18, 1976; 
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Candy, and other confectionery, not specially provided for; chocolate, sweetened, 
C.D. 4664 
Chocolate, sweetened: 
Candy, and other confectionery, not specially provided for, C.D. 4664 
Sweetened chocolate in bars or blocks, C.D. 4664 
Collaterally, may not be attacked; judgment dismissing protest for lack of prosecu- 
tion, C.D. 4663 
Common meaning; flashlight, C.D. 4665 
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Construction—Continued 
Tariff Schedules of the United States: 
Item 156.25, C.D. 4664 
Item 156.47, C.D. 4664 
Item 157.10, C.D. 4664 
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Sec. 2639, C.D. 4663 
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or to appeal, failure to move for, C.D. 4663 
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void, C.D. 4663 
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Lack of prosecution; protest dismissed, C.D. 4663 
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Legislative history: 
Summaries of Trade and Tariff Information (TSUS), 1969, Schedule 1, 
Vol. 9, C.D. 4664 
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Schedule 1, C.D. 4664 
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Dismissed, C.D. 4663 
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Timeliness of; liquidation based upon a void Presidential proclamation, 
C.D. 4663 


Rehearing or to appeal, failure to move for; judgment of dismissal based on lack 
of prosecution final and conclusive, C.D. 4663. 
Res judicata: 
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Identical issue in prior case, C.D. 4663 
Judgment dismissing protest final and conclusive, C.D. 4663 


Summary judgment, motion for; cross-motion for summary judgment, C.D. 4663 
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Confectioner’s coatings, C.D. 4664 
Edible preparations, not specially provided for, other than gelatin, C.D. 4664 
In bars or blocks: 
Chocolate, sweetened, C.D. 4664 
Gianduja coatings, C.D. 4664 
Void liquidation; premature filing of protest, C.D. 4663 
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Chicory root: crude and prepared; notice of investigation; investiga- 
tion 337-TA-72; p. 53. 
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